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BURDEN OF PROOF IN RECOVERING UNDER 
DOUBLE INDEMNITY PROVISIONS 
OF POLICIES 


In Hoholik v. Metropolitan Life Insurance Company 
(| 500,428), the Supreme Court of Michigan discusses the 
burden of proof in a proceeding to recover under the double 
indemnity provisions of an insurance policy. In the particular 
case recovery was denied on the ground that the plaintiff bene- 
ficiary had failed to sustain the burden of proving that the 
insured met death by accident. On the other hand, the defend- 
ant insurer was held not entitled to escape all liability under 
the policy since it, in turn, failed to sustain the burden of 
proving that the insured committed suicide. 


Statement of Facts 


Please Route to: The policy became effective on July 1, 1936. Two days later 
the insured’s body was discovered in Lake Calhoun in the city 


of Minneapolis, Minnesota. The policy sued upon was in the 


amount of $2,000 and contained a so-called “double indemnity” 
provision providing for the payment of an additional $2,000 
in case of accidental death. The policy also contained a 
“suicide clause” to the effect that the liability of the insurer 
should be limited to the amount of premiums paid in the event 
that the insured should commit suicide within two years from 
the date of issue of the policy. 


Death of Insured 


The day before the application for insurance was signed, the 
insured’s wife filed a bill of complaint against her husband, 
praying for a divorce. On June 26, 1936, the insured left his 
home and went to the home of his brother in Minneapolis. On 
the evening of July 2, 1936, his brother-in-law took the insured 
to a show. On the way home, the insured stated, “I love my 
wife and children, but I haven’t any home. I have no place to 
go.” The next morning his bed was found empty, and that 
afternoon his body was found in Lake Calhoun. There was 
some testimony produced at the trial to the effect that the 
divorce proceedings had been discontinued; that deceased 
was planning on returning to his home; that his parting from 
his family had been friendly; that he had been in a cheerful 
mood on the evening of July 2, 1936; and that upon returning 
to his brother’s home he had gone to sleep. 


Suicide Issue 


The jury concluded that the insurer did not sustain its theory 
of suicide and that the plaintiff did not sustain her theory of 
accidental death. This verdict was affirmed by the Michigan 
Supreme Court. The court pointed out that the presumption is 
that the decedent did not commit suicide. The facts presented 
by the defendant were not such as to overcome that presump- 
tion, particularly in view of the fact that there had been some 
evidence introduced of the fact that the decedent was in a 
cheerful frame of mind on the evening before his death. 
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% NEGLIGENCE * 
(Other than Automobile) 


Landlord and Tenant.—A renting agent is not liable for in- 
juries sustained by a tenant as the result of a fall on a 
defective floor, because an agent is not liable to third 
persons for non-feasance but only for affirmative acts of 
negligence. (Greco v. Levy, N. Y. App. Div.). . .{ 400,454. 


Municipality’s Liability—The accumulation of oil and grease 
to the extent of one-half inch or less, on a public highway, 
at a point other than a crosswalk, due to drippings from 
buses, did not constitute a condition of actionable negli- 
gence rendering the defendant city liable to a pedestrian 
who sustained injuries as the result of a fall. (Carr v. City 


of New York, N. Y. App. Div.).. .{ 400,455. 


Street Car Company's Liability—The plaintiff's petition alleged 
that the plaintiff was injured while alighting from the de- 
fendant’s street car because the step was worn and out of 
repair. The jury found that the cause of the fall was a crack 
between the metal tread and the wood on the floor of the 
street car. The negligence specified by the jury in its find- 
ings was that charged in the petition since from the record 


it was clear that the terms “tread,” “iron flange” and “metal 


strip” were used interchangeably to designate a strip of iron on 
the floor of the car or the top step. (Torpey v. Kansas City 
Public Service Co., Kans. Supreme Ct.) {| 400,470. 


Lessor Not Liable to Customer of Lessee.—Where a customer 
of the lessee fell down a stairway built for the lessee’s use, 


recovery against the lessor was denied on the ground that 
the lessor could not have reasonably anticipated the occur- 
rence of such an injury. (Wilson v. Dowtin, N. C. Supreme 
Ct.).. . 400,469. 


Railroad’s Liability.—The plaintiff sought to recover for dam- 
ages on ten separate shipments of strawberries in carload 
lots that contained rot and mould. On appeal the plaintiff's 
action was dismissed because the defendant was not, in 


undertaking to transport the strawberries, an insurer, but 
was required to use ordinary care only in icing, re-icing and 
handling the berries. (Railway Express Agency, Inc. v. H. 
Rouw Co., Ark. Supreme Ct.).. .J 400,465. 


“Permanent Wave” Treatment—The plaintiff sustained per- 


sonal injuries as a result of being burned while receiving a 
“permanent wave” treatment at the defendant’s beauty shop. 
It was error for the court to instruct the jury on the theory 
of accident because there was no evidence showing that the 


casualty happened from an unknown cause. (Walker v, 


Klein, St. Louis (Mo.) Ct. of App.).. . 400,462. 


Change in Grade of Road.—The action of the plaintiffs was 
based on a claim for damages to real estate alleged to have 
been sustained through the widening and lowering of the 
grade of the highway in front of their residential property. 


The provision of the Constitution providing that private 


property should not be taken or damaged for public use 
without just compensation did not entail upon a public 
authority a different measure of liability for removal of 
lateral support of land than that imposed upon persons in 
their private capacity. (Peddicord v. County Court of 


Marshall County, W. Va. Supreme Ct. of App.).. . 400,461. 


Contributory Negligence.—The plaintiff sustained severe in- 
juries when he was struck by the locomotive of defendants’ 
log train. The evidence was in conflict as to whether the plain- 
tiff crossed the track and was standing near the edge of the 
ties when struck by the train, or whether he emerged sud- 


denly from behind a box car into the path of the train, In 


either case the plaintiff was guilty of contributory negli- 
gence barring recovery since, as he admitted he heard the 
train approaching, it was negligence not to keep a lookout. 
(Patterson v. Yazoo & Miss. Valley R. R. Co., La. Ct. of App.) 
.. . 400,464. 


Intoxicated Passenger.—The defendant streetcar company was 


liable for injuries received by the plaintiff when she was 
pushed from defendant’s streetcar by an intoxicated pas- 
senger because the defendant's employee was negligent in 


permitting an intoxicated person to become and remain a 
passenger. (Holton v. Boston Elevated Ry. Co., Mass. Su- 
preme Jud. Ct.).. .{ 400,473. 


Limitation of Liability.—The plaintiff brought an action to 


recover for the wrongful death of decedent, who was killed 
while a passenger on the defendant’s flying boat. Liability 


could not be limited to the value of the detendant’s interest 
in the aircraft because the statute so providing was not 
applicable to aircraft. (Dollins, Admx. v. Pan-American 

race Airways, Inc., U. S. Dist. Ct., S. D. N. Y.). . .§ 400,459, 


Sidewalks.—The plaintiff received injuries as the result of a 


fall on a formation of ice on a sidewalk adjoining premises 


owned by the defendant. The defendant was liable in dam- 
ages to the plaintiff since the evidence showed that water 
coming upon the defendant’s land was collected by a hedge bed 


and flowed on the sidewalk, where it froze. (Crafts v. Mc- 
Cobb, Mass. Supreme Jud. Ct.). . . | 400,460. 


Abutting Owner’s Liability —The plaintiff slipped on the side- 


walk in front of premises leased by the defendant and fell, 


fracturing her hip. The evidence showed that the fall was 
attributable to an accumulation of ice and snow. It was 
error to admit in evidence an ordinance requiring property 
owners to remove accumulations of snow because the jury 
might have understood that the defendant’s duty toward 


the public was to be measured by the terms of the ordinance, 
(Western Auto Supply Agency of Los Angeles, Cal. v. Phelan, 
U.S.C. C. A., 9th C.).. . J 400,458. 


Pedestrian Injured.—The plaintiff sustained personal injuries 


as the result of slipping and falling on a public sidewalk 
adjoining an oil and gasoline filling station owned by the 
defendant. In view of the evidence of the sloping condition 
of the driveway, reasonable minds could differ on whether 


the driveway was maintained in a reasonably safe condition 
for the use of pedestrians using the public sidewalk, and the 
question was therefore one for the jury to determine. 
(Cuddy v. Shell Petroleum Corp., St. Louis (Mo.) Ct. of 
App.).. . 400,463. 


Legal Effect of Statutory Presumption of Negligence.—Where 


a twelve year old boy, who was riding a pony across a 
railroad track, was struck and fatally injured by the defend- 
ant’s train, an instruction which required the defendant to 


overcome the statutory presumption of negligence by a 
preponderance of the evidence was erroneous because the 
defendant need only introduce some evidence in order to 


overcome the plaintiff’s prima facie case. (Mo. Pac. R. R. 
Co. v. Beard, Ark. Supreme Ct.).. . J 400,468. 


Water Pollution.—The plaintiff alleged that his paper pecan 


trees were destroyed because of the pollution of a stream 
by salt water permitted to escape from oil wells operated 
by the defendants. The verdict for the plaintiff was reversed 
on appeal because of a failure to prove causal connection 
since the evidence of expert witnesses was to the effect that 
the salt content of the water was not harmful to plant life. 


(Shell Petroleum Corp. v. Worley, Okla, Supreme Ct.) 
{ 400,471. 


Water Erosion.—The plaintiff sued to recover for the value 


of gravel alleged to have been lost by being washed away 
by reason of the defendant’s negligence in failing to con- 
struct and maintain an adequate and proper dike along the 


shore of the island so as to protect it from the waters of 


the canal. The plaintiff was allowed to recover since the 
defendant was under a duty to maintain a proper and ade- 
quate dike to protect the plaintiff’s gravel island. (Squaw 
Island Freight Terminal Co. v. U. S., U. S. Ct. of Claims.) 

1 400,457. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Bridges.—The question of whether or not the plaintiff was 
contributorily negligent in crossing a bridge which he knew 


to be defective was properly submitted to the jury. 
(Johnson County v. Scarboro, Ga. Ct. of App.). . .] 400,466. 


Permanent Damage to Property.—The plaintiff’s land was 
damaged by seepage from the intake canal and reservoir 
of the defendant. Since the cause of the damage was the 
permanent construction and the proposed permanent oper- 


ation of the reservoir the damage to the plaintiff’s land was 


permanent, (Applegate v. Platte Valley Public Power & Irri- 
gation Dist., Neb, Supreme Ct.).. . {| 400,472. 


Public Beaches.—The infant plaintiff sustained personal in- 
juries when he was struck by a horseshoe thrown by a life 
guard in the employ of the defendant city at a public beach. 
The city was liable for failing to exercise ordinary care in 


the supervision and maintenance of the public beach, (Rafsky 
v. City of New York, N. Y. App. Div.).. .| 400,456. 


Contributory Negligence.—The plaintiff, a passenger on one 
of the defendant’s streetcars, alighted at a station and was 
leaving by a pathway along the tracks which the defendant 
had provided as an exit and was struck by a car that over- 


hung the track as it rounded a curve, and as a result sus- 


tained personal injuries, Under the circumstances the 
plaintiff was not guilty of contributory negligence as a 
matter of law as he was walking at a place where he had a 


right to be as a passenger. (Brown v. Boston Elevated Ry. 
Co., Mass. Supreme Jud. Ct.).. .{ 400,474. 


Sufficiency of Circumstantial Evidence—Although there was 
no direct testimony that plaintiff’s cattle died as a result 
of drinking water polluted by the defendant’s activities, yet 
there was competent circumstantial evidence from which 
the jury might have inferred that the cattle died as a result 
of the defendant’s activities. (Greis v. Mitchell, Okla. Su- 
preme Ct.).. . | 400,467. 


Licensee Injured.—No recovery was allowed for injuries sus- 
tained by plaintiff’s intestate in falling into the shaft of 
an elevator which was negligently maintained in violation 
of statutory and common law duties, since the decedent was 
a licensee on the defendant’s premises. (Roth v. Schaefer, 


Ill, App. Ct.).. .] 400,479, 


Street Car Company’s Liability.—The plaintiff after paying her 
fare entered the defendant’s surface station and being un- 
able to find the street car she wished to take to her destina- 
tion asked one of defendant’s servants who directed her to 


a car coming out of the subway, The plaintiff was injured 


by the overhang of the street car as it rounded a curve. 
The trial court properly directed a verdict for the defendant 
since the action of the defendant’s servant in pointing to the 
approaching car accompanied by his statement “there is 
your car coming now,” would not warrant a finding that 
he was thus indicating the point at which the car would 


Stop or directing the plaintiff to walk toward the car. 


(Freeman v. Boston Elevated Ry. Co., Mass. Supreme Jud. 
Ct.). . .§ 400,475. 


Business Invitee of Tenant.—Plaintiff, a business invitee, was 
injured in an explosion of fireworks displayed by defend- 


ant’s druggist tenant, As the dangerous condition causing 


the injury was not on the premises when they were leased 


for the public purpose, there was no liability in the defend- 
ant-lessor. (Olin v. Honstead, Idaho Sup. Ct.) 7 400,478. 


Application of Res Ipsa Loquitur Doctrine.—An allegation 
that the defendant “negligently, carelessly, and recklessly 


Stopped its street car with a tremendous jerk” does not 


deprive the plaintiff of the benefit of the application of res 
tpsa loquitur, inasmuch as the inference of negligence on 
the part of the defendant still persists as to the conduct or 
means that the plaintiff has specified in his allegation. (Gish 
v. Los Angeles Railway Corp., Cal. Supreme Ct.). . . | 400,476. 


Violation of Commission Order Amounts to Negligence in 


Law.—In an action for damages for decedent’s death, 
caused by decedent’s contact with the sagging portions of 
an abandoned telephone wire while trespassing on the de- 
fendant’s property, there was sufficient evidence to substan- 
tiate a finding of negligence on the part of the telephone 
company, where it had violated a removal order of the 
Commission. (Langazo v. San Joaquin Light and Power 


Corp., Cal. Supreme Ct.) . . .[ 400,477. 


* LIFE 


Avoidance of Policy.—Under the terms of the policy it was 


held that the insurer had the right, even after the death of 
the insured, to declare the policy void since at the time the 
policy was issued insured was suffering from a disease 
which contributed to her death. (Prince v. Metropolitan Life 
Ins. Co., St. Louis (Mo.) Ct. of App.).. .] 500,427. 


Double Indemnity.—The policy in suit provided double in- 


demnity for accidental death, but excepted death “from 
homicide.” Since the only fair inference that could be 
drawn from the evidence was that insured had been mur- 


dered, it was held that the death was within the exception 
to the double indemnity clause. (Wozniak v. John Hancock 


Mutual Life Ins. Co. of Boston, Mass., Mich. Supreme Ct.) 
... 4 500,420. 


Federal Jurisdiction.—A motion was made to dismiss the com- 


plaint on the ground that the matter in controversy did not 
exceed $3,000, the amount required for federal jurisdiction. 
However, since the insured had a life expectancy of over 
twenty years, disability payments of $200 a month, as re- 
quired by the policy, for that time would well exceed the 


jurisdictional requirement. (Connecticut General Life Ins. 
Co. v. Cohen, U. S. Dist. Ct., E. D. N. Y.).. . 1 500,435. 


Accidental Death.—Insured died from gunshot wounds, and 


plaintiff sued for double indemnity, The defense was that 
insured was killed while resisting arrest, and that death 
was not accidental. Since the evidence was conflicting as to 
whether or not insured was actually resisting arrest when 
killed, it was held that the trial court properly refused to 
direct a verdict for the defendant. (Winter v. Metropolitan 


Life Ins. Co., St, Louis (Mo.) Ct. of App.) . . . 500,430, 


Disability Benefits—In his suit for disability benefits, the 


insured filed an amended complaint for the purpose of 
bringing his claim up to date. Since it contained allegations 
of facts which were a condition precedent to performance 


by the defendant, it was held that the complaint could not 
be justified by invoking the provisions of the Civil Practice 


Act (§245-b). (Levbarg v. The Travelers Ins. Co., N. Y. 
App. Div.).. .f 500,421. 


Payment of Premiums.—The policy in suit expressly limited 


the payment of all premiums, except the initial one, to a 
certain authority and upon the issuance of an official re- 


ceipt and excluded the authority of the soliciting agent to 
collect the same. Moreover, since there was no evidence to 
establish a waiver or estoppel against the defendant, it was 
held that the defendant was not bound by the soliciting 
agent’s acceptance of insured’s premium payment. (Kansas 


City Life Ins, Co. v. Root, Ala. Supreme Ct.). . .] 500,422. 


Underwriters’ Liability—The receiver of an insurance ex- 


change sued two of the underwriters to recover their share 
of the unpaid liabilities for losses incurred by the exchange 
and the expenses of receivership. Although certain testi- 
mony given by the receiver was held to be incompetent, 


no reversible error was presented, since the testimony had 


the effect of reducing the judgment against the defendants. 
Furthermore, a debt owed the defendants by the exchange 
could not be set off against the judgment because the two 
demands were not mutual and were not between the same 
parties. (Thompson v. Prince, Texas Ct. of Civil App.)... 
7 500,419. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Violation of Law.—Insured died of gunshot wounds sustained Reformation—Without the knowledge of insured, his policy 


in the commission of a burglary. Plaintiff sought double 
indemnity, and the case was submitted to the jury on the 
presumption of accident arising from the death of insured 
by violence. However, it was held that plaintiff not only 
failed to meet her burden of proof, but that on the contrary 
defendant’s evidence conclusively showed that death was 
not accidental within the meaning of the policies. Hence, 
there was no issue of fact for the jury, and it was error to 
refuse defendant’s demurrer to the evidence. (Berne v. The 
Prudential Ins. Co. of America, St. Louis (Mo.) Ct. of App.) 
q 500,431. 


Change of Beneficiary.—Decedent’s certificate of group insur- 


ance was found in his locker after his death, with a pencil 
notation in his handwriting reading “2000 to Rose Dann, 
2000 to Helen and Anna Dann my two daughters.” There 
was no evidence to sustain a change of beneficiaries, and 
it was held that the notation was a mere informal memo- 
randum, and did not have the force of an assignment or a 
transfer. (Sun Life Assurance Co. of Canada v. Colberg, 
Adm’x, et al., U. S. Dist. Ct., S. D, N. Y.)...9 500,437. 


Breach of Contract.—While his policy was in effect, insured 


sent current and advance premium payments to defendant’s 
agents, sufficient to complete the ten-year period that his 
policy was in force, for the apparent purpose of negotiating 
a loan thereon. Because the agents would have been penal- 
ized if the loan was effected, they refused to accept the 
premiums on various pretexts, until finally the policy lapsed. 
In his suit for breach of contract, insured recovered actual 
and punitive damages. (Knox v. Metropolitan Life Ins. Co., 
S. C. Supreme Ct.).. . 500,426. 


Contract for Renewal Commissions.—Plaintiff sued as the 


assignee of a contract wherein the defendant agreed to pay 
the assignor renewal commissions, in consideration of his 
agreement to use his best efforts to keep in force the in- 
surance of P company, which had been taken over by the 
defendant. However, since the assignor had failed to pro- 
cure a certificate of authority from the Insurance Commis- 
sioner as required by statute, it was held that all his acts 
under the contract were illegal, and plaintiff was denied a 
recovery of the commissions. (Stone v. Sterling Mutual 
Life Ins. Co., Texas Ct. of App.) .. .] 500,434. 


Proof of Accidental Death.—In a suit for double indemnity, 


the issue was whether the beneficiary had given “due proof” 
of death by accidental means. It was held that a health 
department transcript stating that insured “fell or jumped 
from the Washington Bridge,” apprised the insurer that 
death was violent, and when read in the light of the pre- 
sumption against suicide, was held to be sufficient proof. 
(Lampert v. John Hancock Mutual Life Ins. Co., U. S. Dist. 
Ct., E. D. N. Y.)...9 500,429. 


Declaratory Judgment.—The plaintiff insurers filed suit for 


declaratory judgment against the administratrix of the 
insured. The defendant cross-petitioned for rescission and 
for money had and received, charging the insurers with 
certain wrongful and fraudulent acts. By special findings, 
the jury ruled against the defendant on the contentions of 
the cross-petition, and on appeal the defendant sought re- 
scission on the ground of a unilateral mistake. It was held 
that the question of mistake could not be presented for the 
first time on appeal. (Hinshaw, Adm’x v. New England 
Mutual Life Ins. Co., U. S. C. C. A., 8th C.)...9 500,423. 


Conditions Precedent.—The policy provided that if insured 


was not in sound health at the date thereof, the insurer 
had the right to declare the policy void. It was held that 
this condition was not a condition precedent to the right 
of recovery, and, consequently, the insurer had the burden 
of proving its breach. (Stanislawski, Adm’r v. Metropolitan 
Life Ins. Co., Wis. Supreme Ct.) . . . | 500,436. 


had been antedated for the purpose of establishing a lower 
premium rate, and upon his death it was contended that 
the policy had lapsed for nonpayment of a premium. 
However, parol evidence of the statement of the insurer’s 
agent at the time he received the premium note as to the 
duration of the policy was held competent to show a mutual 
mistake, and the beneficiary was allowed a recovery on the 
reformed policy. (Kansas City Life Ins. Co. v. Cox, U. S. 
C. C. A., 6th C.).. .§ 500,438. 


Certificates of Lien.—The terms of a policy may be altered by 


subsequent contracts in the nature of “certificates of lien” 
given by the insured to secure to the insurer loans made 
to the insured against the policy. (Penn Mutual Life Ins. 
Co. v. Bobbit, Fla. Supreme Ct.).. . J 500,425. 


War Risk Insurance.—The beneficiary of a lapsed war risk 


policy contended that the policy should have been continued 
in force by the application of uncollected and uncollectible 
disability compensation, pursuant to the terms of the World 
War Veterans’ Act, § 305. However, the disability of less 
than 10% which the veteran was suffering at the time of 
the lapse was not compensable, and the beneficiary’s con- 
tention was held to be untenable. (Galey, Adm’x v. United 
States of America, U. S. C. C. A., 6th C.)...9 500,432. 


Rescission of Annuity.—At the time the contract was issued, 


the annuitant was afflicted with a constitutional disease 
which made his life expectancy less than two years. Never- 
theless, he purchased the contract for a consideration computed 
upon average expectancy of nineteen years for individuals 
of annuitant’s then age. Upon insured’s death, approximately 
a year after the issuance of the policy, rescission was 
granted on the ground of a unilateral mistake of a material 
fact. (Woodworth v. Prudential Ins. Co. of America, N. Y. 
Supreme Ct.).. .{ 500,424. 


Interpleader.—Insured had executed a written instrument, 


requesting the insurer to pay the proceeds of his policy to 
the appellant. It was held that the instrument failed as 
an assignment, because it had not been filed in the home 
office of the insurer, and that it also failed to operate as a 
change in beneficiaries, since notice was not given the 
company as required by the policy. (Warren v. The Pru- 
dential Ins. Co. of America, Fla. Supreme Ct.).. . ff 500,433. 


*% AUTOMOBILE * 


Imputation of Negligence.—The negligence of plaintiff’s hus- 


band in driving the car in which she was a passenger cannot 
be imputed to her, since the two were not engaged in a 
common enterprise. (Long v. Carolina Baking Co., Inc., S. C. 
Supreme Ct.).. .§[ 701,098. 


Policy Coverage.—A liability policy covering any loss sus- 


tained by a bus company through the use, operation, or 
maintenance, of its busses does not cover a loss sustained 
by the insured through the settlement of an action brought 
by a passenger who had been assaulted by a fellow passenger. 
(Green Bus Lines, Inc. v. Ocean Accident & Guaranty Corp., 
Ltd., N. Y. App. Div.). . .] 701,097. 


Insurance Fraudulently Procured.—A policy of liability insur- 


ance covering an automobile which was involved in a colli- 
sion was held to be void and of no effect, the conditions 
under which it was procured amounting to fraud. The 
scheme for obtaining the policy was held to have been con- 
cocted subsequent to the accident. (Commercial Casualty 
Ins. Co. v. Abarbanel, N. J. Ch. Ct.)...§ 701,107. 


Indemnity Bond.—An indemnity bond does not extend to a 


loss caused by an accident which ocyurred prior to the 
delivery of the bond, although judgment in the action grow- 
ing out of such accident was not entered until subsequent 
to the filing thereof. (Manheim v. Virginia Surety Co., Inc., 
N. C. Supreme Ct.).. . 701,109. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 
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AUTOMOBILE—Continued 


Presumption of Due Care.—Where a minor is killed in an 
accident, the negligence of the driver of the car in which 
she was riding is not imputable to her, and her adminis- 
trator, in an action for her wrongful death, is entitled to a 
presumption that she was in the exercise of due care for her 
own safety. (Jenks, Adm’r v. County of Ingham, Mich. Su- 
preme Ct.)...§ 701,121. 


Collision with Switching Train.—Failure of a train crew to 
give the signal required by statute when a train approaches 
a crossing was established by the evidence, and the failure 
so to do is not excused because the switching operations in 
which the train was engaged were being carried on within 
a shorter distance than that at which the statute required 
such signals to be commenced. (Missouri Pacific Rd. v. 
Riley, Ark. Supreme Ct.).. .[ 701,113. 


Contributory Negligence.—Where an employee rode in the 
side car of his employer’s motorcycle, the same not being 
used to transport passengers, but to deliver fish, with a 
tarpaulin pulled down over his head so that he could not 
see, his contributory negligence in so doing prevents his 
recovery for injuries sustained when the motorcycle col- 
lided with a truck. (Ellison v. Santi, Tenn. Supreme Ct.) 

q 701,123. 


Imputation of Parent’s Negligence.—A parent’s negligence is 
not imputable to his minor children who have the capacity 
to exercise care for their own safety, nor will it preclude 
recovery by a minor, who, regardless of such capacity, 
exercised such prudence as could be expected of an adult. 
(Friedman v. Berthiaume, Mass. Supreme Jud. Ct.) 

q 701,091. 


Truck Hit by Train.—Plaintiff’s truck was hit by defendant’s 
train when it had almost cleared the tracks. The evidence 
showed that no whistle was blown as the train approached 
the crossing, that the view from the highway was ob- 
structed, and that the train came around a cut not far from 
the highway so that plaintiff could not be held bound to 
have seen or heard it. (Missouri Pacific Railroad Co. v. Troy, 
Ark. Supreme Ct.).. .f 701,112. 


Child’s Status as Guest.—A child who had been left with de- 
fendant by his mother was taken on an automobile trip 
without the mother’s express consent and was injured in 
an automobile accident while on such trip. The court held 
that the child was a guest and, since the complaint did not 
show facts constituting gross negligence, a demurrer thereto 
was properly sustained. (Morgan v. Anderson, Kan. Su- 
preme Ct.)...¥ 701,110. 


Rear-end Collision.—Defendant’s truck had stopped tempo- 
rarily on the road and a passenger therein, who had alighted, 
was standing at the rear obstructing the view of the tail 
light. Plaintiff did not see the parked truck until he was too 
close to avoid the collision. The court refused to hold 
plaintiff guilty of contributory negligence as a matter of 
law. (Johnson v. Kutches, Minn. Supreme Ct.). .. 701,105. 


Host’s Negligence.—Where a host saw that a car coming from 
the other direction was out of control, and was skidding 
and weaving from one side of the road to the other, and 
did not slacken the speed of his car, nor pull to the side in 
an attempt to avoid the collision, judgment against him 


was proper. 


q 701,106. 


Principal-Agent Relationship.—The fact that the mileage tax 
on a truck was guaranteed by an association and the insur- 
ance on the truck issued in its name, is not sufficient to 
show that the owner of the truck, who rented a stall in the 
association’s market for disposal of his produce, was an 
agent or employee of the association. (Tulsa County Truck 
& Fruit Growers Ass’n v. McMurphey, Okla. Supreme Ct.) 

{ 701,090. 


(Hinman v. Gould, Minn. Supreme Ct.)... 


Intersection Collision.—The lower court’s finding that drivers 
of taxicabs which collided at intersection, causing injuries 
to plaintiff, were concurrently negligent, was upheld. (Hicks 
v. Brown, Tex. Ct. Civ. App.). . .f 701,083. 


Turning in Middle of Block.—The contributory negligence of 
the plaintiff in making a sharp left hand turn in the middle 
of the block when he was aware of defendant’s car coming 
from the other direction at a rapid rate of speed, was clearly 
a proximate cause of the collision and justified the giving of 
a peremptory instruction in favor of the defendant. (Burton 
v. Billingsly, Tex. Ct. Civ. App.)...§ 701,127. 


Municipality’s Liability—In order to hold the defendant liable 
for the negligent operation of a car by an employee of the 
paving division of the Public Works Department, the 
plaintiff must show that the division was voluntarily en- 
gaged in a job which was commercial and for which com- 
pensation was to be received. (Kraiterman, Adm’x v. City 
of Boston, Mass. Supreme Jud. Ct.).. . 701,093. 


Concurrent Negligence.—A guest may recover against his host 
for the negligent operation of the car, although a third 
party, with whose car the host collided, was also negligent 
in causing the collision. (Groome v. Davis, N. C. Supreme 
Ct.).. . J 701,085. 


Wife’s Action Against Husband.—Plaintiff sought to recover 
damages from her husband for injuries sustained in a colli- 
sion in the state of Maine, she contending that the existence 
of a policy of liability insurance covering accidents occur- 
ring outside the state of Massachusetts gave her a right to 
recover. The reviewing court affirmed the action of the 
court below dismissing the suit on the ground that the 
plaintiff failed to establish that defendant was negligent. 
(Johnson v. Johnson, Mass. Supreme Jud. Ct.) ¥ 701,092... 
A wife will not be allowed to sue her husband on account 
of injuries sustained by her as a result of his negligent 
operation of his car, although in the state wherein the acci- 
dent occurred a wife has the right to sue. (Kircher v. 
Kircher, Mich. Supreme Ct.)...{ 701,118. 


Railroad’s Liability.—Railroad’s failure to comply with statute 
requiring bell or whistle to be sounded when train ap- 
proaches a crossing constitutes negligence per se, but does 
not preclude the railroad’s proof of plaintiff’s contributory 
negligence. (Allan v. Oregon Short Line R. R. Co., Ida. 
Supreme Ct.).. .f[ 701,100. 


Stone Spreader.—The owner of a stone spreader upon which 
plaintiff’s decedent was riding, without permission or con- 
sent, is not liable for injuries sustained when the spreader 
hit a manhole cover jarring the passenger and causing him 
to fall. (Wunsch, Adm’x v. Colonial Sand & Stone Co., Inc., 
N. Y. App. Div.) .. . | 701,095. 


Joint Liability—There is a proper joinder of causes of action 
and of parties where an action is filed against a father and 
son based on the negligence of the former in entrusting his 
car to the latter, a minor, in violation of statute, and the 
negligence of the latter in his manner of operation. (Wery 
v. Seff, Ohio Ct. App.).. .§ 701,124. 


Stop Sign Ignored—Where evidence does not show that 
plaintiff driver was contributorily negligent as a matter of 
law, a finding that the driver of defendant’s truck was negli- 
gent in failing to heed a stop sign at the intersection, and 
that his negligence proximately caused the collision, will 
not be disturbed. (Huffines v. Standard Brands of Calif., 
Calif. Dist. Ct. App.).. . | 701,089. 


Host Falling Asleep.—The fact that the driver of a car falls 
asleep and, after being warned but allowed to continue on 
his assuring his guest that he was all right, falls asleep 
again and loses control of his car, does not constitute gross 
negligence such as will support a recovery by the guest. 
(Wismer v. Marx, Mich. Supreme Ct.).. .§[ 701,122. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Car Driven into Side of Train—vThe proximate cause of the 
accident for which plaintiffs seek to recover damages was 
the action of the driver of the car in crashing into the side 
of a train moving over a crossing. Signals are for the pur- 
pose of warning travelers of approaching trains, but where 
a train is actually on the crossing there is sufficient warning 
of its presence regardless of signals. (Bledsoe v. Missouri- 


Kansas-Texas Rd. Co., Kan. Supreme Ct.)...§ 701,111. 


Guest Jumping from Car.—Plaintiff’s intestate died as a result 
of injuries received when she jumped from the back seat of 
defendant’s car. The principal question presented was 
whether or not deceased had knowledge of defendant’s in- 
toxication when she accepted the ride. The court held that 
the question should have gone to the jury and that the 
granting of a peremptory instruction for defendant was 
error. (Mahin’s Adm’r v. McClellan, Ky. Ct. App.). 

{ 701,108. 


Claim Against City.—A claim against the city for damages for 
personal injuries sustained when the car in which plaintiff 
was riding collided with a city truck was held not to have 
been filed in compliance with the charter provisions and 
was dismissed. (Johannes v. City of New York, N. Y. App. 
Div.).. . 701,116. 


Pedestrian Crossing Street.—Plaintiff was crossing a street 
diagonally in the mddle of the block. He saw two cars 
coming down the street and waited for the first to pass. 
The second, defendant’s, pulled out just then to pass the 
first and hit plaintiff. The court reversed judgment of 
nonsuit, holding that the evidence presented a question for 
the jury. (Templeton v. Kelley, N. C. Supreme Ct.) 

q 701,088. 


Pedestrian Crossing Road.—The fact that plaintiff crossed the 
road after alighting from a bus which was parked diago- 
nally, obscuring her vision to the rear, does not support a 
finding that she was contributorily negligent as a matter 
of law, since she was not hit until she had reached the 
shoulder on the other side of the road, defendant’s car 
coming from the same direction as the bus and passing in 
front of plaintiff. (IValling v. Jenks, R. I. Supreme Ct.).. 
q 701,103. 


Child Hit by Car.—On defendant’s appeal from a judgment 
against him in an action for damages for injuries sustained 
by a child who was struck by defendant’s car, the court 
holds all grounds assigned for reversal to be without merit 
and affirms the judgment for plaintiff. (Whitehead v. Stith, 


Ky. Ct. App.)...§/ 701,117. 


Failure to See Plaintiff—Where the evidence shows that plain- 
tiff was not seen by defendant who was driving his car along 
the street very slowly, and could not have been seen for 
more than an instant before the accident, the court enters 
judgment for defendant in plaintiff's action for damages for 
injuries sustained when he was struck by defendant’s car 
when he ran into the street. (Lynch v. Krancer, Mass. Su- 
preme Jud. Ct.)...¥ 701,082. 


Child Hit by Bus.—Plaintiff’s four year old daughter who had 
been allowed to go to an afternoon Sunday School party 
on Christmas Eve with her ten year old sister was hit by 
defendant’s bus as she pulled away from her sister and ran 
across the road on her way home. The court found that the 
bus was being driven negligently at an excessive speed and 
the judgment in favor of plaintiff is affirmed. (Reid, Adm’r 
v. City Coach Co., Inc., N. C. Supreme Ct.).. .J 701,087. 


Estoppel Against Insurer.—An insurer estops itself from de- 
nying liability under a policy on the grounds of non-coverage, 
and waives any forfeiture by the insured by assuming the 
defense of an action of the insured with full knowledge of 
such non-coverage and breach. (Ziegler v. Ryan, S. D. Su- 
preme Ct.).. .§ 701,101. 
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Control of Car.—At the time of the accident wherein the plain. 
tiff was injured, the insured was giving a minor a driving 


lesson in his car. He had told her to put on the brakes, but | 


seeing that they did not hold, he seized the wheel and pulled 
on the emergency brake. He turned to the side to miss 
hitting other vehicles that had stopped at the intersection 
and in so doing, hit plaintiff. The court holds that the car 
was under the control of the insured and that the policy 
issued by plaintiff seeking declaratory relief covered the 
loss. (Lumbermen’s Mutual Casualty Co. v. McIver, U. § 
Dist. Ct., S. D. Calif.)... 9: 701,125. 


Bus Passenger Injured.—A passenger on a bus assumes the 
risks involved in the sudden stopping of the bus to pick up 
or let off passengers. Such stops are commonly known to 
bus passengers and they must guard against the same. 
(Zawicky v. Flint Trolley Coach Co., Inc., Mich, Supreme 
Ct.).. .§ 701,120. 


Car Hit by Trolley— Where plaintiff’s case in an action for 
damages sustained when her car collided with defendant's 
trolley was submitted to the jury on wanton and simple 
negligence counts, judgment for defendant is reversed be 
cause of error committed by the court in giving defendant's 
charges which ignored the wanton count. (Sims v. Bir- 
mingham Electric Co., Ala. Supreme Ct.).. .§ 701,115. 


Defective Brakes.—Plaintiff’s evidence in an action to holda 
manufacturer liable on the theory that it allowed a de- 
fective car to go on the market held insufficient to trace the 
defect back to the manufacturer and judgment for plaintiff 
is reversed. (Peppers v. Ford Motor Co., Ohio Ct. App.)... 
q 701,102. 


Driving Cattle on Road.—A judgment for a plaintiff in an 
action to recover on account of injuries sustained when he 
was struck by defendant’s car as he was driving his cows 
along a gravel road is reversed because of error committed 
by the court in giving instructions and admitting certain 
evidence. (Herzberg v. Knight, Mich. Supreme Ct.)... 
q 701,119. 


Culvert Extending from Truck.—Defendant is entitled to have 
submitted to the jury the issue as to whether plaintiffs 
failure to have a red flag attached to the end of the culvert 
which extended from the rear of his truck was a proximate 
cause of the collision, such red flag being required by stat- 
ute. (Monte Carlo Distributing Co. v. Rosas, Tex. Ct. Civ. 
App.).. .§ 701,081. 


Pedestrian Injured.—Where the evidence showed that both the 
pedestrian and the operator of the cab which ran into him 
were negligent, it is a question for the jury as to the proxi- 
mate cause of the accident. Mere negligence on the part of 
a plaintiff which does not contribute to cause an accident 
will not bar recovery. (Smith v. Zone Cabs, Ohio Supreme 
Ct.).. .§ 701,099, 


Amount of Damages.—Where plaintiff’s arm was injured when 
he was hit by defendant’s car as he walked along the shoulder 
of a road, so that an operation and several treatments have 
already been had, and further treatments will be necessary, 
an award of $4500 is held not excessive. (Carson v. Rice, 
U. S. Dist. Ct., E. D. Pa.).. .§ 701,104. 


Res Judicata——A former adjudication in an action by an ad- 
ministrator to recover for the wrongful death of his intestate, 
who was killed when the car in which he was riding was 
struck by a truck, in favor of plaintiff therein is res judicata 
in an action by the owner of the truck to recover damages 
caused in said collision. (Leary v. Virginia-Carolina Jomt 
Stock Land Bank, N. C. Supreme Ct.). . .] 701,086. 


Reversible Error—The reference to an insurance company’s 
representative in the testimony and the refusal of the court 
to charge that defendants were under no duty to produce 
a defaulting co-defendant as a witness held reversible error. 
(Hegeman v. Hegeman, N. Y. App. Div.).. .{{ 701,094. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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